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The Consumer Protection Act, 2008 will come into effect on 1 April 2011 and will affect many industries across South Africa. The CPA will apply to all transactions involving the supply of goods or provision of services by a person in the ordinary course of business in exchange for some form of consideration, for example, payment in cash or by exchange.

The definition of goods is broadly framed and will result in the supply of most items falling under the CPA and most industries feeling its effect. This effect will be felt by the property industry and will restrict voetstoets sales, create implied warranties relating to the property being sold, affect the manner of marketing property for sale, allow for the return of property after transfer, entitle purchasers to a refund of part of the purchase price if it is deemed to be unfair, cause sellers to be liable for charges that the purchaser was not aware of and to extend the liability of the seller for defects in property. It will also affect estate agents.
Immovable property falls under the definition of goods. The term goods includes a legal interest (e.g. ownership) in land or any other immovable property, unless that legal interest falls within the definition of services which deals with letting for instance. The sale of immovable property will be considered as the sale of goods and so will be governed by the CPA.

Despite including immovable property under the definition of goods, the CPA will not impact on private sales by ordinary homeowners. The CPA only applies to transactions in the ordinary course of business and so will exclude private sales, sales which are not in the ordinary course of business. In other words, a transaction involving a person selling their home will not be governed by the CPA if that sale is not in the ordinary course of the business of the homeowner.
However, the term ‘ordinary course of business’ will not only result in the CPA impacting on the sale of property by developers and people whose sole business is the property industry. The term ‘ordinary course of business’ is broadly framed and will result in the CPA extending to transactions involving people who buy property for the purpose of selling the property. These people are often employed full time but also buy and sell property on the side. They do not devote the majority of their time to this business but continually buy property solely for on-selling. It could be that, although these people have other jobs, the sale of property by such a person will be done in the ordinary course of business.

The sale of property will also feel the CPA’s effect by the creation of various implied warranties by the seller and implied rights for the purchaser.

The new consumer rights created by the CPA will prevent the sale of property voetstoets when that sale occurs in the ordinary course of business. Voetstoets is the sale of something as it is, with all defects included regardless of whether the purchaser knows of them or not. In terms of the CPA, a purchaser has the right to expect that the property is reasonably suitable for the purposes for which it is generally intended, is of good quality, in good working order and free of any defects, will be useable and durable for a reasonable period of time and, having regard to the use to which the property is put and the surrounding circumstances of the sale, complies with any applicable regulatory standards.

This does not, however, apply to a transaction if the purchaser has been expressly informed that particular property was offered in a specific condition and the purchaser has agreed to accept the property in that condition. Whilst this seems to allow for the voetstoets clauses, it requires the seller to specify to the purchaser what the condition of the property is and so inform the purchaser of defects. The purchaser is then made aware of defects in the property and can make an informed decision whether to purchase the property with these defects or deficiencies. The allowable defects in the property will then only be those specified defects and any other defects will be excluded. Any such excluded defects found after the purchase will be the responsibility of the seller.
This means that the purchaser will have the right to receive the property purchased in the ordinary course of business free of defects unless those defects are specifically relayed to the purchaser. Accordingly, sellers of property that has serious undisclosed defects will no longer be able to rely on a voetstoets clause in actions instituted against them by a purchaser unless they have specifically informed the purchaser of the defects in question. Furthermore, the purchaser will be able to require the seller to either remedy any defect in the property or refund a reasonable and proportionate portion of the purchase price to the purchaser, having regard to the defect requiring remedy.

Should the property not meet up to these standards, the purchaser has up to six months after delivery to request that the seller, at the option of the purchaser, either repair or replace the property or refund to the purchase price.

There is now a wide scope for people suffering from buyer’s remorse to cancel the transaction at a very late stage without any real reason as the property will only be delivered to the purchaser after formal transfer has taken place. This will result in the registration of the transfer having to be cancelled and additional costs being incurred by the seller. The seller is also then required to return any payment already received from the purchaser, provided that the purchaser returns the property. 
This has the potential to cause chaos at the deeds office. In addition to the chance of incorrectly captured records, the registration process will be slowed down even further due to the additional demand on and work for the deeds office. There may also be an administrative nightmare obtaining the requisite approvals and consents to cancel a transfer. A problem will also be created in the status of ownership in the gap between registration of the transfer and the cancellation of registration as the transaction has been cancelled but the purchaser is still the owner of the property.

The right provided to consumers in terms of the CPA to rescind a transaction which resulted from direct marketing, without reason or penalty, will also have an impact on the sale of property. Property is often purchased as a result of direct marketing by real estate agents. For example, real estate agents will deliver fliers en masse, putting these in people’s post boxes, under doors and in email inboxes, marketing property both by physical mail and email on behalf of sellers followed up by an approach to the potential seller.

The CPA will now also test the bounds of marketing property and use of puffery. Under the CPA, the seller of a property, or the real estate agent acting on their behalf, must not, through either their conduct or words, express or imply any false, misleading or deceptive representations concerning a material fact to a purchaser. The seller or agent may also not use exaggeration, innuendo or ambiguity regarding a material fact. Additionally, the seller or agent may not fail to disclose a material fact if such failure to disclose that material fact would amount to deception. The seller or agent may not, through either their conduct or words, fail to correct an apparent misapprehension on the part of a purchaser which would amount to a false, misleading or deceptive representation.

The CPA specifies, without limiting the general nature of the right, that it is misleading to falsely state, imply or fail to correct a purchaser’s misapprehension that any land or other immovable property has characteristics that it does not have, may lawfully be used or is capable of being used for a purpose that is in fact unlawful or impracticable, or that the property is close to any facilities, amenities or natural features.

The seller and agent will have to be sure that any specifics that the purchaser asks for can be done on the property. If the purchaser buys the property and, for example, cannot operate a business there as specifically required, the seller may be required to pay for and deal with the licensing application or compensate the purchaser for dealing with the application. This may even include the purchaser specifically mentioning that they require a gym within walking distance and the gym being an unreasonable distance away to walk to and so the transaction being cancelled.

The CPA now protects any purchaser who enters into a transaction in the ordinary course of business when relying upon a false, misleading or deceptive representation or any opinion provided by or on behalf of the seller that is to the detriment of that purchaser. Any such transaction or even one of the terms or conditions of that transaction will be considered as unfair, unreasonable or unjust if the purchaser entered into transaction under such a reliance.
In terms of the CPA, should the courts determine that a transaction or agreement was, in whole or in part, unconscionable, unjust, unreasonable or unfair, the court may make any order it considers just and reasonable in the circumstances. This includes, without limiting the power of the court to make any order it could possibly deem fit, ordering that the seller return money to the purchaser, compensate the purchaser for losses or expenses relating to the purchase or even the court proceedings. The fact that this is not limited means that the Courts, if deemed fit to do so, may also order that the entire transaction be cancelled and so registration of the transfer only being cancelled after the court process has been finalised.

One of the knock-on effects of this is that, should the estate agent be at fault, they may then find themselves liable to the seller of the property for all the losses of the seller. The estate agent is providing a service in the ordinary course of business and so the relationship between the seller and estate agent will also be governed by the CPA. The seller will be a consumer when dealing with the estate agent and will therefore enjoy all the implied warranties and rights enjoyed by the property purchaser when dealing with the estate agent. The liability for economic loss would also extend to the trade industry and all services and goods provided by electricians, builders and plumbers and other such tradesman will be governed by the CPA.

The CPA also prohibits a seller from charging a price that is unfair, unreasonable or unjust. The powers of the courts to order the seller to return money to the purchaser may come into effect if it determines that the price of the property purchased in the ordinary course of business is unconscionable, unjust, unreasonable or unfair. This means that the court can unilaterally change the purchase price of the property and require the seller to return part of the purchase price to the purchaser. Despite protecting the purchaser, this could be problematic for sellers who are the purchaser in a transaction which is reliant on the first one. A seller may have relied on a specific amount and so not be able to make payments when these fall due in the other transaction.
The CPA also now gives the purchaser the right to assume that the seller is fully liable for any charge or encumbrance pertaining to the property in favour of any third party unless the seller has disclosed those charges or encumbrances in writing to the purchaser prior to the transaction being concluded. Sellers should make it practice to provide written notices to the purchaser with a break down of all charges the purchaser will pay and all encumbrances on the property or the seller will be liable for these undisclosed costs, charges or encumbrances. This could end up extremely costly for the seller if, for example, they are required to pay on-going charges that will be charged on the property every month for the foreseeable future.

Those involved in the property industry will have to ensure that they comply with the provisions of the CPA or may find themselves being required to compensate the purchaser, either through a refund of the purchase price or repairing defects in the property. The CPA will have a significant impact across the property industry and sellers, estate agents and tradesman will have to ensure that they provide a good and quality service.
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